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Michael G. Fisk for the protester,

William R, Sheehan, Esg., Department of the Navy, for the
agency.

Sylvia Schatz, Esqg., Office of {he General Counsel, GAOQ,
participated in the preparation of the decigion.

BIGESY

1. Protest allag:ng that agency'a‘inadvertent dxsclosure to
awardee of deficiencies in protaster’s proposal gave awacdee
unfair competitive advantage is untimely where filed within
10 working days after the basis of protest was known,

. ' i\ : "
2, Protest alleging that provisioﬁs of ‘the Service Contract
Act should have been included in the request for proposals is
unt.imely where it was clear from the face of the solicitation
that it did not contain Servlice Contract Act provisions and
protest was not filed prior to the closing date for receipt
of initial proposals.

BECITYON

Sea Corp protests the award of a contract to American Systems
Corporation (ASC) under request for provosals (REP)

N¢. N00140-90-R-0960, issued by the Department of the Navy for
engineering and technical services.

We diamiss the protest. L

The RIP‘ issued on February 14, 1990,/with a\closing date of
April 11, contamplated award ofqa cast-plus~ﬁixed-fee
contract, 3, The. Navy qeccived offd¥s from. SeanCorp ‘and ASC.
After. evaluat&on ‘of initiall of’ers, discussiona were held on
November . 26 .y 0Ny ‘the /same day, the\Navy telefaxed best and
final offer (BAEO) requests ‘to theuofferors that ‘also
described ‘thejtechnical deficiencies in theix proposals
During transmission, the agency noticed that Sea Corp’s letter
was inadvertentlv being faxed to ASC. After the first two
pages had bean sent in error, the transmission was terminated
and the contiacting officer was notified. The contracting
officer reviewed the material that was telefaxed in error. On



Novemher 27, the contracting officer sent Sea Corp a letter in
which he explained the inadvertent disclosure, but also
advised that the disclosure was not ' considered prrejudicial to
Sea Corp (due to the limited information in the two telefaxed
pages); and that the RFP therefore would not be canceled., On
December 3, Sea Corp requested during a telephone conversation
with the Navy that the first two pages of ASC’s deficiency
letter be sent to Sea Corp to compensate for the disclosure of
Sea Corp’s letter, but the contracting officer declined the
request, BAFOs were received from both offerors on April 26,
1991, Award was made to ASC on May 31, and Sea Corp filed
this protest with our Office on June 7.

) i . CoEgY
Sea Corp “contends that the Navy’s inadvertent disclosure to
ASC of the first two pages of its BAFO deficiency letter,
which it ‘claims contained proprietary information about Sea
Corp’s proposal, gave ASC an unfair compsetitive advantage,
becauses the awardee was in a pusition to use the information
in preparing its BAFO, and thus to improve its technical
rating and lower its cost in its BAFO. Sea Corp concludes
that award to ASC under these circumstances was improper.

Under our Bid ‘Protest Requlat qnl, 4 C.F, R $ 21, 2(a)(2)
(1991)," protosta must be filedinot later. ‘than,10-working days
after the basis of protest’ is’ known ‘or shouldahavn been - known,
whichever is earlieri. See’ Tochnicnl ‘Support . Serva,, iIAET,
B-235406, May 12,:11989; 89~ . clearly
shows that SoaiCorp?knew no later than Docombar 3, following
its telephone discussion with the agency, ‘that the inadvertent
disclosure of information in its BAEO letter had taken place.
Instasad of protesting at that’ juncturc, ‘however, Sea Corp
chose to continle participating’ "in the procurement, submitting
its BAFO even after the Navy declined Sea Corp’s specific
request for release of information from ASC’s BAFO letter.
Since Sea Corp knew the basis of its protest on December 3,
the firm was required to protest by December 17, 10 working
days later. Sea Corp did not protest the inadvertant
disclosure until months later, on June 7, 1991, after learning
that it had not received the award. Sea Corp’s protest
therefore is untimely and will not be considered.l/

Sea Corp also argues that the contracting officer improperly
failed to include provisions of the Service Contract Act of

1/ Sea Corp states that it did not protest until after award
because it believed that a preaward protest would harm its
standing with the agency in any subsequent resolicitation,
While this was a business judgment Sea Corp was free to make,
it does not provide a basis for waiving our timeliness
requirements,
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1965 (SCA), 41 U,.S,C, § 351 et seq. (1988) in the RFP} the SCA
requires service contractors to pay their employees minimum
wages and fringe benefits, The protester argues that because
ASC does not comply with SCA requirements, any award to that
fixm would be improper,

This argument also is untimely., Under our Regulatxons,
alleged golicitation deficiencies must be protested prior to
the closing date for receipt of initial proposals, 4 C.F.R,
§ 21,2(a) (1), Thus, if the protester believed the absence of
SCA provisions constituted a solicitation defect, it was
required to protest on this basis prior to the April 13
closing date for receipt of initial proposals, 5See 4 C.F.R,
§ 21.2(a) (1); Management Eng’gs, Inc.; KLD Assocs., Inc.,
B-233085; B-23 .2, Feb, 15, 1 ' -1 CPD 156,

Sea Corp states it did not protest prior to the April 13
closing date due to its mistaken belief that the Navy would
amend the solicitation to include the SCA provisions shortly
before award. The pritester’s allegedly mistaken belief that
the agency would add the SCA provisions before award 'does not
exquse its failure to protest the absence of these provisions
prior to the closing dats, again, as required under ouyr
Regulations. .

The protest is dismissed.

ochn M., Melcdy,
Assistant Gendral Counsel
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